ChatGPT Makes
A Better Therapist

Like all of yOu, I have been inundated with
information about generative artificial intelligence
(AI). It has forced us instructors to think about
many issues, such as: Do we let students use it?
Do you (practicing lawyers) want us to train stu-
dents how to use it? (We have heard that you do,
but please feel free to weigh in.) Can these tools
be relied upon?

These questions do not have definitive answers
yet. Law school instructors are figuring all of this
out as things continue changing rapidly. Here is
some of what I have learned so far.
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Than a Lawyer ==

First, as you may be aware, ChatGPT
has vision problems; it apparently has been
ingesting ketamine or LSD because it hal-
lucinates and can “see” things—including
cases—that are not there. Most impressive
is the conviction with which ChatGPT
“speaks.” It does not just give incorrect in-

formation—it also communicates in such
a convincing and articulate way that you
want to believe it. ChatGPT is not unlike
a cult leader who gains followers on the
strength of charisma alone. There are many
examples of ChatGPT being just plain
wrong, and unfortunately no one can sue

www.azbar.org/AZAttorney



it for malpractice (at least not yet—I"m sure
some creative lawyer will figure this out).
The first example is one many of us
know about—Mata v. Avianca, Inc.' This
was the case in which a lawyer discussed
court decisions in his brief that did not ex-
ist. In addition to referencing fake cases, his
court filings contained “bogus” quotations
and internal citations.> For example, the
lawyer cited one case supposedly decided in
the Eleventh Circuit. The court, going to
great lengths to confirm its existence, even
reached out to the Clerk of the Court for
the Eleventh Circuit to confirm the case
did not exist.* Presented with these fake
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cases, the court issued an order to the law-
yer asking him to appear and explain why
he should not be sanctioned. It did not go
well. The court ultimately sanctioned the
lawyer and his firm.*

Interestingly, almost immediately after
the court issued its decision on sanctions
in Mata, other courts began to issue orders
limiting the use of generative Al, such as
ChatGPT or Google Bard. For example,
Judge Starr of the Northern District of Tex-
as issued a “Mandatory Certification Re-
garding Generative Artificial Intelligence.”®
Among other things, the order required all
parties to certify “either that no portion of

any filing will be drafted by generative ar-
tificial intelligence ... or that any language
drafted [by AI] ... will be checked for accu-
racy using print reporters or traditional le-
gal databases by a human being.” The court
also added that “these systems hold no al-
legiance to any client, [or] the rule of law.
... [S]uch programs act according to com-
puter code rather than conviction, based on
programming rather than principle.”
Similarly, a mere five days after the court
in Mata issued its order on sanctions, a
United States Magistrate Judge in the
Northern District of Illinois issued an order
requiring parties to disclose the use of Al in

OCTOBER 2023 ARIZONA ATTORNEY 49



113CH AND INNOVATION

any filing, stating that parties “should not
assume that mere reliance on an Al tool
will be presumed to constitute reason-
able inquiry, because, to quote a phrase,
‘I’m sorry David, I’'m afraid I can’t do
that. ... This mission is too important for
me to allow you to jeopardize it.””¢ (If
you know the source of this quote, you
are dating yourself, and you are close to
my age—I’m sorry about that).

The next example, which is far less fa-
mous (as far as I know, only yours truly
and one of my students is aware it exists)
involves a case brief—the kind you pre-
pare in law school.

I teach my students how to brief
cases in the first class of the semester.
The past two years I have used Canas
v. Bay Entertainment LLC” In Canas,
the plaintiffs, professional models and
social media personalities, sued the de-
fendant, Bay Entertainment, for various
tort claims, including right of publicity
and false light.® The defendant compa-
ny, which ran a country-western-themed
nightclub and dance bar, used photos of
the plaintiffs without obtaining consent,
and edited the photos to make it look
like the plaintiffs supported or endorsed
the nightclub.’

The first issue was whether Arizona
recognizes a common law cause of action
for violation of the right of publicity.'
The second issue was whether, if there
is a common law publicity action, such a
claim is preempted under the Copyright
Act.M The last issue was whether plain-
tiff’s false light claim could be resolved
on a motion for judgment on the plead-
ings.!?

The court held that it did recognize
a right of publicity, and that it was not
preempted by the Copyright Act, at least
when the plaintiffs based their claims not
on the photographs themselves, which
are protected by copyright, but instead
alleged misappropriation of their brands
and likenesses as represented in the pho-
tographs.'® The court also held the case
had to go to the jury.*

I had one of my writing fellows use
Google Bard to see how it would brief
the case.!”® The student sent me the un-
edited brief, which looked as if it had
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covered all the bases. It
correctly
the typical aspects of a
brief: the facts, the issue,
the holding, the ratio-
nale, and key dicta. It
then set forth the issues
in the case as follows:
(1) whether Arizona
recognizes a common

incorporated

law cause of action for
violation of the right
of publicity; and (2)
whether Appellants’ false
light claim could be re-
solved on a motion for
judgment on the plead-
ings. There was only one
problem: Google Bard
did not see the preemp-
tion issue, one of three
key issues in the case.
Therefore, if a student
did not read and digest
the case but instead just briefed it using
Google Bard, the student would miss this
issue—not a great result.

In addition to its vision problems,
ChatGPT does not always conform to
best practices when it edits documents.
I decided to see if I could trick ChatGPT
(my apologies to ChatGPT) by asking it
to edit and improve a research memo. The
memo I chose was an excellent office memo
prepared by a top-notch student on the
shopkeeper’s privilege. I asked one of our
research professors (who has far more ex-
perience using generative Al than I do) to
put it through ChatGPT several times using
different prompts and asking it to improve
the memo.

What did it do? Good news—for many
iterations, it did not change the memo at
all. But for a couple of iterations, it edited
out several things that we specifically teach
our students to include. For example, we
tell students (and our textbooks agree) to
include the most critical facts in the issue
presented, so the reader can figure out
why there is an issue. ChatGPT apparent-
ly disagreed because it omitted the facts,
leaving an issue statement that referenced
the key elements of the privilege but lacked
the pertinent facts. Likewise, although we

teach students not to embed citations in
the middle of sentences, ChatGPT revised
the memo to include many embedded cita-
tions, disrupting the flow.

Now that I have said all of this, I’'m start-
ing to feel bad that I have said only unkind
things about ChatGPT; please do not share
this with ChatGPT. Accordingly, I will
pivot and say that it has several redeeming
qualities and does many things very well.

First, it can help with organizing your
thoughts when starting a writing task. If]
like me, you use a first draft as the “down
draft”—in other words, a draft just to get
thoughts down on paper but not in any
organized fashion—ChatGPT can help by
taking your thoughts to the next step by
providing an excellent outline.

I am also sure that Al can be a helpful
tool in other areas of legal writing. For ex-
ample, if you ask it to tell you about the
shopkeeper’s privilege, it can give you the
basics, similar to how a secondary source
can generally explain a concept. I am sure
as I explore it more broadly in the com-
ing months and gain experience inputting
inquiries, ChatGPT also will get better at
responding to them. But outside the legal
writing arena, I already have spent consid-
erable time learning ChatGPT’s capabilities
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in even more critical areas beyond legal
writing.

For one, it can help you create a very
funny dating profile. My friend is on
Match.com (yes, this is truly a friend and
not a code word for me). He was show-
ing me all the funny profiles that women
had sent him, because “funny” is key to
a successful relationship in his opinion
(and mine). These profiles were so fun-
ny that I wondered whether they were
real. Could ChatGPT generate a funny
profile for Match.com? Without telling
ChatGPT anything about myself, I asked
it to just write a funny dating profile for
an online dating cite—nothing else—
and here is part of what it produced.

Adventurous Nerd Seeking Sidekick
for Quests and Cuddles!

Hey there, fellow explorer of the
digital realm! I’'m the proud owner
of an overactive imagination and an
underwhelming ability to cook!® —a
lethal combination, some might say.
If ’'m not daydreaming about un-

covering hidden treasures in forgotten
libraries, I’'m probably attempting to
recreate those Pinterest recipes with
hilarious results.

When I’'m not battling imaginary drag-
ons or battling with my toaster, you’ll
find me lost in a good book, arguing
with movie characters about their life
choices, or attempting to teach my

cat to finally admit they’re!” plotting
world domination. I consider myself a
connoisseur of bad puns, a collector of
board games, and a master of the art of
randomly bursting into song.

I thrive on witty banter and random
acts of kindness. If you can match my
sarcasm with a side of sincerity, we
might just be a dynamic duo in the
making. Whether we’re debating the
best superhero (clearly, it’s Batman, but
I'm open to negotiations) or planning
our next spontaneous road trip, I guar-
antee laughter and an endless supply of
terrible jokes.

Swipe right and let’s create our own epic
saga filled with laughter, love, and lots
of memorable misadventures! = &% 18

Unfortunately, my husband came up
to me while ChatGPT was generating this
message and wondered if we needed to
have a chat. Try explaining to your hus-
band or partner why you are using a bot to
generate a dating profile when you are mar-
ried. Regardless, after reading the profile I
wondered about the algorithms powering
ChatGPT. I also realized that I am clearly
not the first person to rely on ChatGPT to
create a dating profile. It had an advanced
degree in dating profiles.

I also found that ChatGPT is very eager
to give advice on how to manage friend-
ships—and the advice wasn’t half bad.

How did I figure this out? Well, some-
thing good happened to me (which I
cannot share with you because ChatGPT
told me if I mentioned it out of nowhere,
as opposed to in a two-way conversation,
it would be considered bragging), and I
wanted to share it with some old friends.
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I asked ChatGPT the best way to do this,
and it gave me a page-long list of options.
First, according to ChatGPT, I should not
just announce it and spend a long time
talking about it, or it will seem like brag-
ging. Second, I should ask about others
and wait until they ask about me and then
bring the issue up in a very subtle fashion.
Third, T was told that, yes, friends should
be supportive of my accomplishments, but
only if I relayed them in a way that did not
seem like bragging. Easy for ChatGPT to
say, and, although I did not want to argue
with ChatGPT, when you only communi-
cate with a group of old friends on a text
chain, it’s challenging to have what most of
us would consider a two-way conversation.
In sum, if I listen to ChatGPT, my good
news will have to wait—maybe forever.
This got me thinking—might ChatGPT
make a better therapist than a lawyer?
What do you think? Better yet, what does
ChatGPT think? So, I did what everyone
is going to start doing: I asked ChatGPT
what it thought. Its answer was this: “As an
Al language model, I don’t have personal

opinions or feelings, so
I don’t consider myself
‘better’ at any particular
role. Both being a ther-
apist and a lawyer are
specialized professions
that require distinct
skills and training.”

At least ChatGPT
was humble and owned
up to having no feelings
or personal opinions. It
also was upfront that
being either a therapist
or a lawyer requires
training and skill; T ap-
preciated the acknowl-
edgment.

I am sure that
ChatGPT will replace
lawyers and therapists
soon enough, but for
now, in my view, we still
need lawyer intelligence before we can suc-
cessfully use artificial intelligence, and we
still need human emotions and intelligence

At least ChatGPT

was humble

and owned up to
having no feelings

or personal
opinions.

to tackle human problems. Until then, may-
be the bots should stick to helping people
make their love connection.
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15. We had to use Google Bard because
ChatGPT does not have caselaw de-
cided after 2020. That did not stop it,
however, from making up a case brief
when I used the case name and asked
it to brief the case. ChatGPT said it
was decided in California and wrote a
perfect case brief that was 100 percent
wrong because no such case exists in
California by that name.

16. T just have to say that the part about
not being a cook concerned me because
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