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Abstract

Per- and Polyfluoroalkyl Substances, collectively known as PFAS, are chemical
substances that have been used in manufacturing for many years. However, exposure to
the chemicals has been linked to negative health outcomes. Because of an increasing
awareness of PFAS exposure, particularly through contaminated drinking water, more
lawsuits have been filed, resulting in pricey settlements. Specifically, this Note assesses the
3M PFAS Settlement to determine if the settlement is effective in addressing the PFAS
exposure issue around the country.

To make this analysis, this Note compares the 3M PFAS Settlement’s key provisions
with the Tobacco Master Settlement of 1998. This comparative analysis helps determine
the strengths and weaknesses of the 3M Settlement based on the successes and mistakes of
the Tobacco Master Settlement. After making the comparison, this Note concludes that the
3M PFAS Settlement is effective in providing financial support to water providers because
of its clear purpose, direct payment to water providers, and stringent enforcement of
payment regardless of whether 3M files for bankruptcy or is unable to pay. These are
provisions that mark an improvement from the Tobacco Master Settlement.

The 3M PFAS Settlement falls short in addressing the entire PFAS issue given the
costs of cleanup and health effects overtaking the settlement price. Yet, the 3M PFAS
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Settlement should not be deemed a failure, especially if more settlements and lawsuits
follow. This trend appears to be taking place, as many more lawsuits are being filed,
especially regarding health issues. What specific provisions future settlements will entail
is unclear, but the 3M PFAS Settlement can be seen as a critical stepping-stone to holding
major chemical companies accountable by paying to protect society from further exposure.
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Per- and Polyfluoroalkyl Substances (PFAS) are a set of man-made chemicals.!
Although the chemicals are useful in manufacturing, long-term exposure can lead to
adverse health effects.? As a result, major manufacturers like 3M and DuPont face hundreds
of lawsuits.> These lawsuits come from individuals and municipalities across the United
States affected by PFAS exposure in drinking water.*

DuPont, Chemours, and Corteva—top U.S. chemical firms—recently settled to pay
a staggering $1.2 billion for PFAS water contamination lawsuits.> However, this settlement
pales in comparison to 3M’s settlement for over $10 billion, which this Note will analyze.®
The United States lacks the infrastructure to remove PFAS,” making cleanup of these
chemicals expensive.® Furthermore, new Environmental Protection Agency regulations on
the quantity of PFAS in water require water providers to test and clean their water sources.’

! Rachel Ross, What Are PFAS?, LIVESCIENCE (Apr. 30, 2019), https://www.livescience.com/65364-
pfas.html [https://perma.cc/7BSL-DGLR].

% Health Impacts, N.H. DEP’T ENV’T SERVS., https://www.pfas.des.nh.gov/health-impacts
[https://perma.cc/QM7B-CCAY] (last visited Dec. 11, 2024).

3 Michelle Llamas, PFAS Lawsuit, CONSUMERNOTICE.ORG, https://www.consumernotice.org/legal/pfas-
lawsuit/ [https://www.consumernotice.org/legal/pfas-lawsuit/] (last modified Nov. 27, 2024).

‘1

3 Carey Gillam & Shannon Kelleher, Top US Chemical Firms to Pay $1.2bn to Settle Water Contamination
Lawsuits, GUARDIAN (June 2, 2023, 4:00 PM),
https://www.theguardian.com/environment/2023/jun/02/dupont-pfas-settlement-water-chemical-
contamination [https://perma.cc/7Y CD-VUIJ7].

6 1d.

7 Treven Pyles, The Excessive Costs of Removing PFAS From Wastewater, ENV’T LITIG. GRP. (July 27,
2023), https://www.elglaw.com/blog/excessive-costs-of-removing-pfas-from-wastewater/
[https://perma.cc/VQ4D-UD84].

8 Michael Scaturro, PFAS Proposal Would Cost Companies $1B; Lacks Limits and Cleanup Requirement,
WUSF NPR (July 16, 2023, 5:00 AM), https://www.wusf.org/environment/2023-07-16/pfas-proposal-
would-cost-companies-1b-lacks-limits-and-cleanup-requirement [https://perma.cc/H33D-CZJL].

? Pien Huang, EPA Puts Limits on ‘Forever Chemicals’ in Drinking Water, NPR (Apr. 10, 2024, 5:01
AM), https://www.npr.org/sections/health-shots/2024/04/10/1243775736/epa-pfas-forever-chemicals-
drinking-water-limits [https://perma.cc/Z94L-2LCR].
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This Note will first look at the provisions of the 3M PFAS Settlement to determine how
the settlement will help water providers meet the EPA’s standards.

However, this recent PFAS Settlement is not the first instance where major
manufacturers have settled because they created products with adverse effects on the
population. Many people have compared the 3M PFAS Settlement with Big Tobacco’s
Master Settlement of 1998 because of the large price tag and health risks created.!® This
Note will compare the two settlements and assess the Tobacco Settlement’s goals and
provisions to determine what can be the expected result of the 3M PFAS Settlement. In
this analysis, there is an assessment of important similarities and differences between the
settlements. This comparison highlights how the 3M PFAS Settlement appears to be a
major improvement from the Tobacco Settlement in reaching its goal of testing and
cleaning water supplies. However, the 3M PFAS Settlement alone is not enough to address
the PFAS contamination in water systems across the country. This settlement must be one
of the first of many more settlements with major chemical manufacturers to create enough
financial support for water providers. Furthermore, these future settlements must address
an issue this settlement unfortunately overlooks—helping people receive adequate
compensation for being physically harmed by the contamination.

I. THE 3M PFAS SETTLEMENT

A. PFAS: The Problem

1. An Introduction to PFAS

PFAS are a set of man-made chemicals that have been used in industry and
consumer products since the 1940s.!! There are thousands of different PFAS chemicals,
although our level of understanding for each varies.!? The two most widely studied PFAS
are Perfluorooctanoic Acid (PFOA) and Perfluorooctane Sulfonate (PFOS).!3

Products with PFAS include nonstick cookware, water-repellant clothing, stain
resistant fabrics, and firefighting foams.!* In the 3M Settlement, PFAS came from 3M

10pat Rizzuto, 3M’s Revised PFAS Settlement Includes Atypical Liability Terms, BLOOMBERG L. (Sept. 5,
2023, 2:30 AM), https://news.bloomberglaw.com/environment-and-energy/3ms-revised-pfas-settlement-
includes-atypical-liability-terms.

" Our Current Understanding of the Human Health and Environmental Risks of PFAS, U.S. ENV’T PROT.
AGENCY, https://www.epa.gov/pfas/our-current-understanding-human-health-and-environmental-risks-pfas
[https://perma.cc/NB6J-GVIB] (May 16, 2024).

2d

B

14 Per- and Polyfluoralkyl Substances (PFAS) and Your Health, AGENCY FOR TOXIC SUBSTS. & DISEASE
REGISTRY,

https://www.atsdr.cdc.gov/pfas/about/?CDC_AAref Val=https://www.atsdr.cdc.gov/pfas/health-
effects/overview.html [https://perma.cc/C3X3-VN7V] (last updated Nov. 12, 2024).
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firefighting foams which contaminated nearby water sources.!> PFAS have been
commonly used in firefighting foams because they have fire-extinguishing properties.!¢ In
fact, PFAS are so effective, major government agencies like the United States Department
of Defense broadly used them leading up to the settlement.!” Furthermore, the U.S. Forest
Service, commercial airports, and fire departments also use these firefighting foams, which
can increase the risk of exposure to more people.!® This broad use explains why PFAS-
contaminated water comes from the following four major sources: (1) fire training/fire
response sites, (2) industrial sites, (3) landfills, and (4) wastewater treatment plants and
their biosolids.!” These sources have led to over 45% of the country’s tap water having at
least one or more PFAS.?°

2. PFAS Health Risks

Although these chemicals are useful, long-term exposure to certain PFAS can lead
to adverse health effects.?! PFOA and PFOS are linked to small decreases in birth rate in
children and pregnancy-induced hypertension and preeclampsia (high blood pressure).??
PFOA is also linked to kidney and testicular cancer.”® Lesser known PFAS like
Perfluorononanoic acid (PFNA) and Perfluorodecanoic acid (PFDA) are linked to health
complications like increases in cholesterol, while Perfluorohexane sulfonate (PFHxS) is
linked to lower antibody response to certain vaccines and changes in liver enzymes.**

15 Clark Mindock, 3M’s $10.3 Billion PFAS Settlement Gets Preliminary Approval, REUTERS (Aug. 30,
2023, 5:23 PM), https://www.reuters.com/legal/government/us-states-withdraw-objections-3ms-103-
billion-pfas-settlement-2023-08-29/ [https://perma.cc/5SG8X-YHDA].

16 Ashley Murray & Jennifer Shutt, Pentagon to Halt Use of Firefighting Foam That Contains PFAS as
Cleanup Costs Mount, COLO. NEWSLINE (Mar. 16, 2023, 9:53 AM),
https://coloradonewsline.com/2023/03/16/pentagon-to-halt-use-of-firefighting-foam-that-contains-pfas-as-
cleanup-costs-mount/ [https://perma.cc/9UH2-SSLP].

7 1d.

8 1d.

19 PEAS — Frequently Asked Questions, SWRCB —DIv. WATER QUALITY 1, 4,
https://www.waterboards.ca.gov/pfas/docs/master_pfas faq mar.pdf [https://perma.cc/CEC2-ACS85] (Mar.
19, 2020).

20 Tup Water Study Detects PFAS ‘Forever Chemicals’ Across the US, U.S. GEOLOGICAL SURVEY (July 5,
2023), https://www.usgs.gov/news/national-news-release/tap-water-study-detects-pfas-forever-chemicals-
across-us [https://perma.cc/UZ5SW-25YL].

2! Health Impacts, supra note 2.

22 Per- and Polyfluoroalkyl Substances (PFAS) and Your Health, supra note 14.

B

2
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These links between PFAS exposure and human health conditions have become stronger
with more research over time.?

3. Current PFAS Regulations

The United States recently introduced federal regulations determining how much
PFAS can be allowed in water.?® PFOS and PFOA, the two most studied PFAS compounds,
have a proposed limit of 4 parts per trillion (ppt).2” This level is set at 4 ppt because that is
the minimum most labs can detect.?® The Environmental Protection Agency (EPA) has also
included four other PFAS compounds: perfluorononanoic acid (PFNA),
perfluorohexanesulfonic acid (PFHxS), perfluorobutanesulfonic acid (PFBS), and
hexafluoropropylene oxide-dimer acid (HFPO-DA).?° These regulations were set on April
10, 20243° after the EPA proposal included more PFAS under regulation.?! This puts the
total to nine for regulated PFAS: PFOA, PFOS, PFBS, hexafluoropropylene oxide-dimer
acid (HFPO-DA or GenX), PFNA, PFHxS, perfluorodecanoic acid (PFDA),
perfluorohexanoic acid (PFHxA), and perfluorobutanoic acid (PFBA).3?

4. Effects of PFAS Regulations on Water Providers

Because of the health effects of PFAS and the EPA’s new, finalized regulations,’?
it is incumbent on water providers to find ways to remove PFAS from their water systems.
The challenge in reducing the exposure to PFAS is that these molecules do not naturally

25 PFAS — the Emerging Risk of ‘Forever Chemicals’, ZURICH 1, 3 (Nov. 2022),
https://edge.sitecorecloud.io/zurichinsur6934-zwpcorp-prod-ac5e/media/project/zurich/dotcom/products-
and-services/docs/pfas-risk-insight-the-emerging-risks-of-the-forever-chemical.pdf
[https://perma.cc/6HM7-WNQS].

26 Pfas Drinking Water Standards: State-By-State Regulations, BLCP, https://www.bclplaw.com/en-
US/events-insights-news/pfas-drinking-water-standards-state-by-state-regulations.html
[https://perma.cc/TK87-26BS] (Sept. 13, 2024).

27 1d.

2814,

2 1d.

374,

31 Listing of Specific PFAS as Hazardous Constituents, 89 Fed. Reg. 8606, 8609 (proposed Feb. 8, 2024).
32 Per- and Polyfluoroalkyl Substances (PFAS) Final PFAS National Primary Drinking Water Regulation,

U.S. ENV’T PROT. AGENCY, https://www.epa.gov/sdwa/and-polyfluoroalkyl-substances-pfas#General
[https://perma.cc/TM3B-CHGV] (last updated Dec. 2, 2024).

33 Biden-Harris Administration Finalizes First-Ever National Drinking Water Standard to Protect 100M
People from PFAS Pollution, U.S. ENV’T PROT. AGENCY, https://www.epa.gov/newsreleases/biden-harris-

administration-finalizes-first-ever-national-drinking-water-standard [https://perma.cc/E6YY-L2HZ] (Apr.
10, 2024).
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break down on their own because of their strong molecular forces.>* The forces are so
strong that if a person has been exposed to PFAS, the chemical can stay in their body for
years, even if there is no longer any exposure after initial contact.?® This property of PFAS
is what warrants the nickname “forever chemicals.”*® This issue affects everyone in the
United States, as an estimated 99% of Americans have PFAS in their bodies.?’

Because PFAS do not break down on their own in nature, they must be removed
from water manually.?® The challenge with manual cleanup is that it is very expensive to
clean PFAS from water.?® This is because the United States does not currently have the
infrastructure in place to remove these compounds.*’ Adequate infrastructure is necessary
for PFAS reduction despite the high costs, because water providers can employ effective
methods of cleanup like reverse osmosis, ion exchange, or blending with less contaminated
water.*!

There is currently no comprehensive final dollar amount nationwide for cleanup,
since many water providers still need to test their water systems.*> However, some water
providers and municipalities have a rough idea of what they need to tackle the PFAS
contamination.** Brunswick County, North Carolina spent $99 million on a reverse
osmosis plant, with roughly $3 million yearly expenses for operation.** For military bases,
another source for PFAS exposure, cleanup and preventive infrastructure is expected to

34 Perfluoroalkyl and Polyfluoroalkyl Substances (PFAS), NAT’L INST. OF ENV’T HEALTH SCIS.,
https://www.niehs.nih.gov/health/topics/agents/pfc/index.cfm [https:/perma.cc/FMM9-KK9L] (Nov. 4,
2024).

35 Morgan McFall-Johnsen & Taylor Tyson, How Long PFAS ‘Forever Chemicals’ Stay in the Body, BUS.
INSIDER (Mar. 16, 2023, 10:33 AM), https://www.businessinsider.com/chart-how-long-hazardous-forever-
chemicals-pfas-stay-in-blood-2023-3 [https://perma.cc/K2KA-7JS].

36 Introduction to Per- and Polyfluoroalkyl Substances (PFAS), CONN. DEP’T ENERGY & ENV’T PROT.,
https://portal.ct.gov/DEEP/Remediation--Site-Clean-Up/Contaminants-of-Emerging-Concern/Introduction-
to-PFAS [https://perma.cc/L3WK-NCTV] (last updated Nov. 29, 2024).

37 What are PFAS Chemicals?, ENV’T WORKING GRP., https://www.ewg.org/what-are-pfas-chemicals
[https://perma.cc/SXS9-5PX]J] (last visited Dec. 11, 2024).

38 Reducing PFAS in Drinking Water with Treatment Technologies, U.S. ENV’T PROT. AGENCY,
https://www.epa.gov/sciencematters/reducing-pfas-drinking-water-treatment-technologies
[https://perma.cc/3PY5-XKFA] (Aug. 23, 2018).

39 Scaturro, supra note 8.

40 Pyles, supra note 7.

41 Alissa Cordner et al., The True Cost of PFAS and the Benefits of Acting Now, 55 ENV’T ScI. & TECH.
9630, 9631 (2021).

42 Clara Migoya, Arizona Prepares to Test Hundreds of Drinking Water Systems for Toxic ‘Forever
Chemicals’, AZ CENT. (Jan. 3, 2023, 1:22 PM, updated Nov. 22, 2023, 6:59 PM),
https://www.azcentral.com/story/news/local/arizona-environment/2023/01/03/adeq-starts-statewide-testing-
for-forever-chemicals-in-water-systems/69745779007/ [https://perma.cc/U3KE-HNP2].

43 Cordner et al., supra note 41, at 9632.

4 1d at 9631.
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cost up to $10 billion dollars.*> Furthermore, the cost of removing PFAS in the rest of the
country can start at $3.2 billion.*®

B. The 3M PFAS Settlement

1. An Overview of the 3M PFAS Settlement

3M faces over 4,000 lawsuits from states and municipalities across the United
States for PFAS contamination of water sources.*’ These lawsuits stemmed from 3M’s
firefighting foams which contained PFAS.*® Specifically, the PFAS chemicals from the
foams seeped into groundwater and other waterways near areas where the foams were
used.*’ Although the company denied wrongdoing, 3M has agreed to pay a minimum of
$10.3 billion to help with remediation from contamination.>

After recent revisions from several Attorneys General,’! the settlement was
approved preliminarily.>? The agreement has 3M paying between $10.5 to $12.5 billion to
numerous municipalities and water providers.>® This agreement covers any PFAS-
contaminated water, from a water source, used for consumption or bathing, consistent with
the Safe Drinking Water Act.>* This settlement covers public and private water systems

45 Scatturo, supra note 8.

46 BLACK & VEATCH, WITAF 56 Technical Memorandum, AM. WATER WORKS ASS’N i, A-3 (Mar. 7,
2023),

https:)//Web.archive.org/web/202402 14134229/https://www.awwa.org/Portals/0/ AW WA/Government/2023
030756BVFinalTechnicalMemoradum.pdf [https://perma.cc/N44F-HRE2].

47 Lisa Friedman & Vivian Giang, 3M Reaches $10.3 Billion Settlement in ‘Forever Chemicals’ Suits, N.Y.
TIMES (June 22, 2023), https://www.nytimes.com/2023/06/22/business/3m-settlement-forever-chemicals-
lawsuit.html.

48 Mindock, supra note 15.

Y.

074,

31 Press Release, Arizona Attorney General Kris Mayes, Attorney General Mayes Joins Bipartisan
Multistate Coalition in Opposing 3M’s Proposed PFAS Settlement (July 26, 2023),
https://www.azag.gov/press-release/attorney-general-mayes-joins-bipartisan-multistate-coalition-opposing-
3ms-proposed [https://perma.cc/77VH-VFFT].

32 See generally Prelim. Approval Order for Settlement Between Pub. Water Sys. & 3M Co., City of
Camden v. 3M Co., No. 2:23-cv-03147-RMG, (D.S.C. Aug. 29, 2023), ECF No. 65 [hereinafter Prelim.
Approval Order].

3 3M to Pay More Than $10B to Settle ‘Forever Chemicals’ Cases, MPR NEWS (June 22, 2023, 6:58 PM,
updated June 23, 2023, 5:55 AM), https://www.mprnews.org/story/2023/06/22/3m-announces-morethan10-
billion-settlement-of-forever-chemical-cases [https://perma.cc/9WM4-KQ9X].

34 Ex. 2, Pls. Mot. for Prelim. Approval of Class Settlement, for Certification of Settlement Class and for
Permission to Disseminate Class Notice, City of Camden v. 3M Co., No. 2:23-cv-03147-RMG, (D.S.C.
July 2, 2023), ECF No. 10 4-5 [hereinafter Ex. 2, Pls. Mot. for Prelim. Approval of Class Settlement].
(This is the settlement draft that was agreed to which contains the provisions and rules of the settlement).
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that are not owned by the state or federal government.>> Having a broad and expansive
definition of the releasing parties is intended by the parties of the agreement.>®

2. The 3M Settlement and Future Claims

A crucial piece of the settlement, which Attorneys General petitioned for in prior
negotiations, is the removal of a Contribution and Indemnity provision.>” This provision
would have prevented the water companies from making future claims against 3M or other
companies because of PFAS contamination.>® Without the provision, the water companies
can raise new lawsuits on this issue if another company is found for contaminating water,
or if 3M has had a greater impact on water quality than currently perceived.> These water
companies do not have to be listed as Class Representatives, but instead they can be third
parties to the agreement.®® Furthermore, states and the federal government can sue 3M in
the future if they deem necessary.®! This change in provision highlights how this settlement
is likely only the start of PFAS manufacturers facing legal ramifications for water
contamination.

3. Settlement Eligibility

Under the settlement, the eligible claimants fall under one of two categories: Phase
One and Phase Two.? Each phase is eligible for payment, as the manufacturers will pay a
total of $6.875 billion to the Phase One qualifying class, and a minimum of $3.625 billion
and a maximum of $5.625 billion to the Phase Two qualifying class.%® For Phase One, there
will be multiple installments, with the first installment being 60 days after the effective
date of the agreement.®* Thereafter, nine annual payments will be made every year on April

3 Id. at 14.

36 Ex. 1, Pls. Mot. for Prelim. Approval of Class Settlement, for Certification of Settlement Class and for
Permission to Disseminate Class Notice, City of Camden v. 3M Co., No. 2:23-cv-03147-RMG, (D.S.C.
July 2, 2023), Entry No. 3370-2, 5 [hereinafter Ex. 1, Pls. Mot. for Prelim. Approval of Class Settlement].

7T Ex. A, Consent Mot. to Am. Exs. to Mot. for Prelim. Approval, City of Camden v. 3M Co., No. 2:23-cv-
03147-RMG, Entry No. 3620-1, 4041 [hereinafter Ex. A, Consent Mot. to Am. Exs. to Mot. for Prelim.
Approval].

8 1d.

9 1d.

60 74,

61 7d. at 41.

62 prelim. Approval Order, supra note 52, at 4.

63 Ex.2, Pls. Mot. For Prelim. Approval of Class Settlement, supra note 54, at 18-20.

64 1d. at 18.
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15th.%% Phase Two will require two payments of $52.50 million in the first 60 days of the
effective date of the agreement.%®

A Phase One qualifying class member is an active public water system in the United
States that has one or more impacted water systems as of June 22, 2023.%7 The qualifying
class member must test all their water sources and send the PFAS test results with numeric
values to the Claims Administrator where they will assess whether the member qualifies
for funds.®® A Phase Two qualifying member is a public water system in the United States
that does not have one or more impacted water sources as of June 22, 2023.%° Furthermore,
the water system must test its water supply for PFAS under UCMR-57° and the water
system must serve more than 3,300 people.”!

4. Impact of the Settlement

Although there have been revisions made to the 3M PFAS Settlement, there are still
concerns regarding whether the changes are enough. On August 29, 2023, several
Attorneys General filed a letter to the judge responsible for handling the settlement.”? The
letter highlights the Attorneys General’s concern that the $10.5 to $12.5 billion settlement
amount “falls far short” to address the harm 3M has caused to the public water systems.’?
The letter points to the estimation of the American Water Works Association of $47.3
billion in capital costs alone to meet the federal contamination levels for PFOA and
PFOS.™

85 74,

% 1. at 19.

67 pls. Mot. for Prelim. Approval of Class Settlement, for Certification of Settlement Class and for
Permission to Disseminate Class Notice, City of Camden v. 3M Co., No. 2:23-cv-03147-RMG, (D.S.C.
July 2, 2023) Entry No. 3370-1, 24.

%8 Decl. of Rob Hesse, City of Camden v. 3M Co., No. 2:23-cv-03147-RMG, (D.S.C. July 2, 2023) Entry
No. 3370-12, 1.

%9 1a.

70 The EPA issues a list of unregulated contaminants that must be monitored every five years. Fifth
Unregulated Contaminated Monitoring Rule, U.S. ENV’T PROT. AGENCY,
https://www.epa.gov/dwucmr/fifth-unregulated-contaminant-monitoring-rule [https://perma.cc/G6AW-
EWVU] (last updated Oct. 28, 2024). The UCMR-5 is simply the collection of the water sample to
determine whether the 30 federally regulated chemical contaminants between 2023 and 2025 to determine
whether they are present and in what amounts. /d.

"1'Ex. 2, Pls. Mot. For Prelim. Approval of Class Settlement, supra note 54, at 31.

72 See generally Letter from Kristin Mayes, et al. to Judge Richard M. Gergel, In re: Aqueous Film-
Forming Foam Products Liability Litigation, MDL No. 2-18-mn-2873-RMG, ECF No. 3622 (D.S.C. Aug.
28, 2023) [hereinafter Letter from Kristin Mayes].

B Id at 1.

" 1d. at 3.
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Moreover, maintenance costs for a 20-year period are projected to be $5.2 billion
per year.” This estimation does not include the costs to investigate, monitor, and treat
PFAS, since many states have not investigated how bad the issue is in their communities.’¢
Furthermore, the estimation is simply for the minimum federal level. States may choose to
have a more stringent PFAS contamination standard, which would result in greater costs.”’
The ultimate consequence, the letter argues, is that taxpayers and ratepayers would also
have to pay to clean up their public water systems, despite 3M being responsible for causing
the harm.”

Black and Vetch calculated the estimated cost of addressing PFAS contamination
with the current state-level PFAS regulatory limits in place.” The total present value
lifecycle cost for all the systems to follow is over $14.8 billion.®° This cost is close to the
amount 3M is expected to pay water systems in the settlement.®! However, the Association
also estimated cost of addressing PFAS contamination with the expected EPA regulation
of 4 ppt for PFOA and PFOS. When looking at the costs for treating PFAS with the
expected EPA regulatory limit of 4 ppt, the cost rises to $47.4 billion.®? One reason is
because more public water systems are impacted by PFAS contamination under the new
standard.®® For example, when looking at the percent of the smallest public water systems
impacted with the current state standards, 7% of the water systems are impacted.®* This
percentage nearly triples to 19% with the national standards.®

Although these are estimates of the cost to remove PFAS from drinking water, the
costs could be significant the EPA’s recent PFAS regulations. Moreover, as mentioned
above, these costs overlook the maintenance costs of $5.2 billion each year.® Removal
estimations also overlook how badly different cities are affected, given the fact that many
cities are unaware of how much PFAS exposure they face in their water systems and
therefore must investigate before implementing proper infrastructure.’’” Because of the

5 1d. at 4.

6 1d.

" 1d.

8 1d.

79 BLACK & VEATCH, supra note 46 at 28, 30.
80 14 at 30.

81 1d

82 Id. at 28.

8 1d

84 1d. at 30.

85 1d. at 28.

86 14 at A-1.
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higher costs with the 4 ppt standard, taxpayers may have to pay for much of the costs to
clean PFAS from their communities” water systems.3®

5. The 3M Settlement and Health Costs

Although the costs of removing PFAS from drinking water is great, another
component of cost that must be considered relates to the negative health effects from PFAS
exposure. As mentioned earlier, there are many health complications that can arise from
PFAS exposure.®® Scientists have just recently begun studying the effects of PFAS
exposure on people in the last 20 years.”® These complications include low birthweight,
obesity, diabetes, endometriosis, and breast cancer, to list a few.”! This is especially
problematic when 18—80 million people receive tap water with 10 ppt of PFOA and PFOS,
and over 200 million people receive tap water with at least 1 ppt.*?

In a recent study, scientists have calculated the total cost to range from $5.52 billion
to as high as $62.6 billion in terms of the health consequences of PFAS exposure.”® The
scientists used the Institute of Medicine’s model by looking at the increments of the
consequential diseases, the population size of people affected by the disease at the degree
of the increment, and the cost for the incremental changes in the disease.”* Looking at the
diseases, the largest economic contributor was childhood obesity at $2.65 billion (lower
end).” This is followed by hypothyroidism, kidney cancer, and testicular cancer.”®

However, the costs could be even greater, as the scientists running this study
remained conservative with their estimations.”” They stuck to studies confirmed in general
population studies and did not include diseases that did not have strong enough evidence
for being related to PFAS exposure like ADHD and prostate cancer.”® Finally, the lower
estimate only looks at PFOA and its impact on human health.*
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In addition to the costs of the actual health effects, there are other costs, like medical
monitoring.!% In Maine alone, $60 million was apportioned by the legislature for medical
monitoring of PFAS in farms contaminated by the chemicals.!®! Although few states
currently apportion damages for medical monitoring, more legislation can be passed
requiring states to provide monitoring for people with high exposure—like the PFAS
Accountability Act of 2021.102

The settlement does not mention health costs or medical monitoring,'*® yet these
are costs that cannot be ignored when discussing PFAS contamination in water and how to
adequately address the issue.

6. Additional Funding Sources to Treat Contamination

Based on the calculations above, it is very likely that the cost of cleaning up PFAS
will not be covered by the 3M Settlement. With the EPA recently implementing PFAS
regulations,!% the costs may be at least three times greater than the settlement payout.!%
There are several options for water providers to obtain additional funding.

One option is to raise the amount municipalities and water systems receive from
the 3M Settlement. Judge Richard Gergel, the judge responsible for granting the
preliminary approval of the settlement, explained the rationale of his decision.!” He
estimated that 3M’s Settlement could approach the $20 billion settlement of the Deepwater
Horizon Oil Spill.!%” Given 3M’s market cap of $53 billion, the PFAS Settlement should
not force the company out of business, according to Gergel.!?® This explanation for moving
forward with the 3M Settlement highlights the balancing act that must take place.
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On one end of the balance is the Attorneys General’s concerns of having 3M pay
enough to address the PFAS contamination issue effectively without placing a burden on
ratepayers and taxpayers or having water systems wait too long for compensation.
However, Judge Gergel’s reasoning is that the company shouldn’t be punished more than
it can handle because the settlement can hurt the class members and the communities that
they represent.!?” Using Judge Gergel’s explanation for limiting the punishment, 3M may
not be willing and able to pay for the costs estimated by Black & Veatch.

Another option, although a criticism of the settlement, is to have the taxpayers and
water providers pay the remaining costs.!!® However, according to Black & Veatch’s
calculations, this would mean taxpayers would end up paying for a greater portion of the
costs than 3M.!!! Unfortunately, many of these taxpayers are the same people who may
experience health complications from PFAS exposure.!'> The costs from the health
complications of exposure, as listed above, are already a burden placed on the taxpayers.
Having them also pay for the remaining costs seems unjust. Furthermore, it can strengthen
a precedent from around the world that polluters can get away with their actions because
the victims of their crimes will cover the costs.!!3

Interestingly, none of these options may be necessary. Because many providers still
have not tested their water for PFAS,!!'* future litigation may arise. This could lead to more
settlements in the future, requiring more manufacturers of PFAS to pay for the cleanup of
additional water systems.!!> In this way, analysts have compared the PFAS settlement to
settlements against Big Tobacco companies.!! The Tobacco Master Settlement of 1998
began with four large tobacco companies and ended with 45 total companies.!'!” Tacking
on more manufacturers to the 3M Settlement could be useful to expand the resources
needed to reimburse water providers and citizens without running these companies into the
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ground. This likely will not happen with the current lawsuit, but future PFAS settlements
may require more companies to pay.

II. TOBACCO MASTER SETTLEMENT OF 1998

Many people have drawn comparisons between the recent 3M PFAS Settlement
and Big Tobacco’s Master Settlement of 1998.!'® One reason for this comparison is
because the 3M PFAS Settlement may potentially eclipse the size of the Tobacco
Settlement in dollar amount when it is all said and done.!'” Another reason for the
comparison is because there has been criticism against chemical companies like 3M and
DuPont for using the same tactics of denying the toxicity of PFAS like the Big Tobacco
industry denied the toxicity of smoking.!?° Understanding the Tobacco Settlement will
show the similarities and differences between the two settlements. Furthermore, it will
result in a better understanding of what to expect with the 3M PFAS Settlement and what
it does right.

A. The Settlement’s Text

1. An Overview and Purpose of the Settlement

In 1998, 52 state and territory Attorneys General signed the Tobacco Master
Settlement Agreement with the four largest U.S. tobacco companies, following numerous
lawsuits around the country.!?! These lawsuits stemmed from billions of dollars spent from
healthcare costs related to treating smoking-related illnesses.!?? The Tobacco Settlement
had several different goals regarding how tobacco companies would be limited.!?* First,
the Tobacco Settlement prohibits targeting of youth in advertising, marketing, and
promotions, whether directly or indirectly.!?* Second, the Tobacco Settlement prohibits
brand name sponsorship in youth events or events with many youth participants.'?* Third,
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the Settlement prohibits giving free samples of tobacco products to youth.!?® Fourth, the
Settlement prohibits payments for having tobacco products in the media (e.g., Joe Camel
in cartoons).!'?’ Fifth, the Settlement prohibits advertising of tobacco products outdoors, as
well as transit ads on public or private vehicles.!?® The Settlement also prohibits the use of
cartoons to advertise tobacco products and brand-name merchandise.'?’

In addition to such prohibitions, the Tobacco Settlement also implemented a
national foundation for public education and research with the goals of reducing youth
usage of tobacco and preventing diseases associated with tobacco use.!3° The foundation
requires nine yearly payments of $25 million per year, with each company paying for its
relative market share.!*! Furthermore, the payments will not be adjusted, reduced, or offset,
but must be paid to the escrow agent.!3? The Tobacco Settlement also lists the Foundation’s
functions to support its goals, like nationwide advertising educating people on the dangers
of tobacco and funding research on youth smoking and substance.!*3

The tobacco companies made initial payments of $246 billion total over the past 25
years.!3* The payments range from $6 billion to $9 billion total per year.!*> These payments
will continue to be paid relative to the market share of the companies involved in the
Settlement,'*¢ and will be adjusted for inflation and other factors like state reductions and
federal tobacco legislation offsets in payment.'3” Tobacco companies not involved in the
settlement will pay a share of the payments depending on their market share loss
determined by a year-to-year assessment.!*® This calculation for payment was done by an
independent auditor through agreement by the Attorneys General in the settling states.'*”
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2. Adjusting to Failing Tobacco Companies

The Tobacco Settlement terminates the financial obligations of the given bankrupt
company if all states have at least 75% of their respective allocated shares.!** However, the
Settlement notes that a bankrupt manufacturer can lose its protection from the Settlement
not to be sued.!*! A settling state can thus assert all claims against the bankrupt firm
because of the loss of protection, while following the Bankruptcy Code and other related
bankruptcy law.'*? The exception to this is if the manufacturer is one of the original
participating manufacturer of the Settlement.!** This method of handling bankruptcy can
translate to the 3M PFAS Settlement if 3M goes bankrupt. However, because the 3M
Settlement is the only company in that lawsuit, bankruptcy would end payment and require
a new lawsuit or settlement if this provision is implemented in the 3M Settlement.

3. State Responsibilities

The settling states also have responsibilities under the Tobacco Settlement.!** The
National Association of Attorneys General must coordinate and facilitate the
implementation and enforcement of the agreement.!*> These responsibilities include:

(1) Having oversight on manufacturers and any new tobacco-related trade

associations to ensure they comply with the agreement;

(2) Meeting twice per year to evaluate the success of the agreement and coordinate

efforts to reduce youth smoking; and

(3) Carrying out any specific responsibilities in the agreement and supporting the

Attorneys General to carry out their individual responsibilities.!4®

4. Tobacco Manufacturers Payments Made

So far, the States have received more than half of the settlement amount with a $159
billion payment.'#” In 2021, the States received a total of $8.1 billion.!*® In 2023, the States
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received a total of $26 billion from settlement money as well as tobacco taxes.!*® The
amount paid matches the rough yearly payment schedule of the Tobacco Master
Settlement. Payments to the States will continue coming from tobacco manufacturers in
perpetuity so long as the manufactures continue selling cigarettes. !>

B. The Settlement’s Impact

1. Impact of the Tobacco Master Settlement

As mentioned earlier, the Tobacco Master Settlement had several specific goals it
hoped to achieve.!>! The Settlement was meant to stop tobacco companies from advertising
cigarettes to children, hence the regulations on how tobacco companies market their
product and the creation of the National Foundation.!>? Furthermore, the yearly payments
from the Settlement are meant to help the states establish lifesaving tobacco-prevention
efforts.!>

On the surface, these goals—preventing tobacco usage, particularly in youth, and
reducing the harms caused by tobacco—are being met.!>* The total percentage of adult
smokers was 24.1% in 1998.15° The percentage of adult smokers dropped by half to 12%
in 2023.1%% Youth smoking experienced an even greater reduction.!®” In 1997, the percent
of smokers among youth peaked at 36.4%.!%® In a 2023 Center for Disease Control and
Prevention survey of 2.8 million middle schoolers and high schoolers, 10% of the youth
used tobacco products.!>® More ‘ever smokers,” people 18 years of age or older who have
reported smoking at least 100 cigarettes in their life, have quit smoking.!®® Before the
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Tobacco Settlement in 1997, less than half of ‘ever smokers’ had quit smoking.!®! By 2018,
61.7% of ‘ever smokers’ had quit.!> Among current smokers, the amount of cigarettes
smoked per day has been reduced dramatically as well.!®* The percent of people smoking
more than 24 cigarettes per day among smokers has dropped from 25% in 1974 to 8% in
2022.'6% In that time same frame, the percent of people smoking 15-24 cigarettes a day
decreased from 43% to 28%.16

This reduction in usage has resulted in reductions in tobacco-related deaths.
According to a study by the Institute of Health Metrics Global Burden of Disease in 2019,
22.8% of deaths were attributed to smoking in 1997.167 In 2019, that percentage dropped
to 17.5%.1%® There has also been a reduction in tobacco-related deaths from diseases like
lung cancer.!®® In 1991, 82% of lung cancer deaths were attributable to smoking.!”® This
percentage has declined to 75% in 2018.!7! This reduction comes with an overall reduction
in lung cancer deaths.!”> Lung cancer death rates have declined by 59% in men since 1990
and 36% by women since 2002—Iargely because fewer people are smoking, but also for
advances in treatment and earlier detection.!”® Although there are more factors than just
the Settlement, it has played a major role in the reduction of smoking.!7*
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2. Criticisms of the Settlement

Despite its impact, there have been criticisms of the Master Tobacco Settlement.
The major criticism of the Settlement is that the States have been given too much discretion
in how they spend the money.!”> Because of this discretion, only a “fraction” of the
payment by the manufacturers was used for state expenditures relating to the Settlement.!”®
According to the Government Accountability Office, roughly one-third of the proceeds had
been spent on health and tobacco control from 2000 to 2005.!77 The rest of the funding
went into budget shortfalls, infrastructure, and other general purposes unrelated to the
Settlement.!”® In 2014, millions of tobacco dollars were spent on shipping docks in Alaska
or building a jail in New York.!” In North Carolina, $42 million went to North Carolina
tobacco farmers to counteract the decline in smoking.'? Interestingly, a National Institutes
of Health Study at the end of 2014 found a link between higher settlement payments and
weaker tobacco control.!8!

Not only has the broad discretion shunted money away from funding the goals of
the Tobacco Settlement, but many states have also lost a lot of their Settlement money
through securitization.!®? States desperately needing money right away issued bonds to
financial institutions to get their money early.!®* This practice has been criticized because
such a state would only receive about 40 cents for every dollar—or less!®*—and the
remaining money would become profit for the financial institutions buying the bonds,
instead of the people the Settlement was meant to benefit.!®> This practice has continued
with states like Pennsylvania in trying to balance its budget shortfall with securitization in
2017.1%6

These statistics on tobacco should still be assessed, even with the health outcomes
after the settlement. Although there has been a reduction in the health effects, there are still
many issues that need to be addressed regarding tobacco usage. In 2021, an estimated 46
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million Americans have self-reported using tobacco products, including cigarettes.'8” This
has grave consequences on Americans’ health, since using tobacco products is still the
leading cause of preventable disease and death in the United States.!®® Tobacco use
accounts for roughly half a million deaths per year, or in other words, is the cause for one-
in-five deaths.!®® Furthermore, tobacco companies still spend over $8 billion per year to
market cigarettes and other tobacco items.!”® For every dollar states spend on reducing
tobacco use, tobacco manufacturers spend nearly $12 to market their products.!®! This can
lead to a regression made in smoking reduction. Moreover, the funding from the settlement
can be used to educate youth on the dangers of newer tobacco products like e-cigarettes
which have had a sizeable impact on youth.'*?

ITI. ANALYSIS

Looking at the similarities and differences of the settlements—both the intended
goals and the specific provisions—there is a lot that can be learned from the Master
Tobacco Settlement. The Tobacco Settlement’s outcomes demonstrate what the 3M PFAS
Settlement must do to avoid its prior mistakes, given that the two settlements share many
similarities. Specifically, the Tobacco Settlement shows how the sheer amount of money
in the 3M Settlement is not enough to test and clean all affected water sources to meet the
EPA’s PFAS limits. However, the 3M Settlement makes significant improvements with
putting money in the hands of a beneficiary—the water providers—rather than the more
removed states. Giving the states the money along with the discretion to spend the money
however they deem fit is what limited the Tobacco Settlement’s impact—a lesson which
the 3M PFAS Settlement seems to have embraced. The 3M Settlement also places
guidelines on 3M to pay the settlement money instead of filing for bankruptcy, a strength
of the Tobacco Settlement. However, there is uncertainty with how future settlements can
enforce payment from chemical manufacturers if billions of dollars will be due to water
providers and the public.
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A. Purpose of the Settlement

1. Impact of Numerous Types of PFAS

The first point of the analysis is how the two settlements serve different purposes.
One reason for this difference is because of the intrinsic differences between tobacco and
PFAS, and in turn how the two substances are regulated. Looking at tobacco, there is a
more limited set of products that are regulated, with the most common form of tobacco
used in the United States being cigarettes.!”> The Tobacco Settlement emphasized
cigarettes by targeting the largest cigarette companies.!*

PFAS, on the other hand, is different in the sense that there are thousands of
different types of PFAS.!%3 According to the EPA, there are over 12,000 types of PFAS.!%¢
Furthermore, there are very few scientific studies on newly discovered PFAS, making it
difficult to know much about all their properties and risks.!”” When looking at the 3M
Settlement, the focus will be to cover the PFAS contamination broadly.!”® This makes
sense, as there have been numerous PFAS detected in water sources.!”® For example, the
EPA noted how “at least 19 different PFAS chemicals in drinking water” were found within
a three-mile radius of the Cordova water facility in Illinois.?? Furthermore, the EPA’s
regulation on ten different types of PFAS further demonstrates the difference with tobacco
products because of the many specific chemicals being regulated, rather than broadly
regulating tobacco items.

One of the goals of the PFAS Settlement is to incentivize 3M and other
manufacturing companies to prevent the creation of byproducts to reduce contamination in
drinking water. The focus of the Tobacco Master Settlement was to prevent the advertising
of cigarettes to children through various forms of media, whereas the PFAS settlement has
required 3M pay for cleanup of the water supplies affected by the contamination. The
Tobacco Master Settlement also created a Foundation to educate the youth on the dangers
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of tobacco use and to advocate against the tobacco industry’s actions.?! The 3M Settlement
does not require this, although more research and investigation highlighting the dangers of
PFAS is needed.???

2. Impact of Our Limited Understanding of PFAS

The need for further research highlights another difference from the settlements’
different purposes—the dangers of cigarettes and tobacco products were more widespread
at the time of the Tobacco Master Settlement as opposed to the PFAS Settlement. At the
time of the Tobacco Settlement, many people already knew of the harms of smoking.
Around 1999, polls were conducted showing that upwards of 95% of Americans believed
that smoking was harmful.?® This was a significant increase from the 60% of people who
thought that cigarettes cause harm 50 years prior.2% Furthermore, people 50 years ago were
less aware of the harm of cigarette. In a 1964 report, only 40% of Americans believed that
smoking was a major cause of lung cancer, with 27% only thinking that it is a minor cause
and the rest of the country being uncertain about whether it was even a cause.?’> However,
by the 1990s, 90% of Americans believed cigarettes to be a cause of lung cancer.?°® This
means by the time of the Tobacco Settlement, cigarettes were already deemed harmful by
most people.

The timeline of Americans’ knowledge of PFAS is different, on the other hand.
Although 3M and Dupont conducted several studies on the harms of these chemicals, these
findings were kept from the EPA until much later.?%” In fact, because testing was not widely
available beforehand, it was not until the early 2000s that PFAS began being
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documented.?”® PFOS and PFOA were first investigated, but soon numerous other PFAS
had been tested because testing is requested or required by regulatory agencies like the
EPA.2% Currently, there has been greater attention on understanding the properties and
risks of Fluorotelomers, Perfluoroethers, and Perfluoropolyethers, to name a few.2!” There
are many other PFAS that have also gained an increasing attention by the scientific
community.?!! Because there are thousands of PFAS chemicals in many consumer
products, there is the added challenge of assessing the link between exposure and harm.?!?
More research is needed to fully understand the harms of the many chemicals and mixtures
in products and the general environment.?!*® Therefore, at the time of the 3M Settlement,
there is still much that needs to be researched to fully understand the harms many PFAS
can cause humans.

The 3M PFAS Settlement builds on some of the policies that worked for the
Tobacco Master Settlement in reducing the amount of smoking by the youth. First and
foremost is the presence of a specific purpose behind the settlement. The Tobacco Master
Settlement had the specific, actionable goals of banning advertising to children and
acquiring funding to educate young people on the dangers of tobacco use.?'* As a result,
there has been both a significant reduction in overall smokers as well as teen smokers after
the settlement was made.?!> By comparison, the 3M Settlement’s specific purpose is to give
money to water providers to test and clean the water supplies contaminated with PFAS.2!6
This purpose is very straightforward, and the 3M Settlement gives specific instructions on
how the money should be allocated among water providers to test and clean for PFAS,
“based on the factors that dictate the costs of water treatment.”?!” Holding all else equal, it
seems likely that the 3M Settlement will have a positive impact on cleaning water supplies
around the country because of this narrow and specific purpose.
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B. Payment Provisions of the Settlements

1. Payment Comparisons

In the Master Settlement, the tobacco companies paid the states for the healthcare
costs cigarettes caused “from treating sick smokers and former smokers, and revenue from
tobacco taxes to fund robust tobacco prevention programs.”?!® The companies were
required to pay the States yearly for as long as they would continue to sell cigarettes in
those states.?!” Furthermore, some of the payments ($300 million for the first five years)
went to the National Legacy Foundation.??° These payments to the Foundation were meant
to establish public education programs to educate people on the dangers of tobacco use,
particularly children.??! This emphasis on public education includes setting aside smaller
sliver of $22 million to $25 million per year for the National Foundation’s research on
tobacco and other related substance abuse.??? Notably, despite the States receiving money
from tobacco companies, individuals do not directly receive money from the companies
through the Tobacco Settlement.?*

The PFAS Settlement is more direct in the sense that the money does not go to
states but rather the water providers (including cities, towns, and tribal governments)??*
affected by the contamination.??> Water providers can use this money to test for and treat
PFAS-contaminated water over a 13-year period.??® Unlike the Tobacco Master Settlement,
which focuses on mostly paying the States, the 3M PFAS Settlement adds a wrinkle by
categorizing the water providers into two groups: Phase One and Phase Two.??” This
difference is based on whether the water system has been adversely affected by
contamination at the time of the suit being filed.??® Like the Tobacco Master Settlement,
the individuals directly affected, in this case by the water contamination, do not directly
get payments from the company.??” However, after the PFAS Settlement, individuals may
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still have the opportunity to sue the companies responsible for PEAS exposure if exposure
yields health issues.?3°

2. Recipients’ Funding Use

With respect to payment, another important comparison worth making is the
freedom recipients have with the payments. There is a significant difference between what
the two settlements can do with settlement funds. Looking at the Tobacco Master
Settlement, the States are free to use the money for any purpose.?3! These payments have
gone to non-settlement-related expenses like infrastructure and the States’ budget
shortfalls.?3? The PFAS Settlement, on the other hand, makes it clear what the money
should be used for. In the PFAS Settlement, the money from 3M must be used to test and
clean contamination of the water supplies affected.?*?

Another aspect of the payment worth considering is how long the payments last.
As mentioned above with the Tobacco Master Settlement, the tobacco companies must pay
the States every year until they stop selling cigarettes in those states.?** This mandate has
led to a national total payment of roughly $190 billion over the past 25 years.?*> The PFAS
Settlement only requires 3M to pay water providers over a 13-year period***—roughly half
the length of time compared to the Tobacco Settlement. However, just because the PFAS
Settlement is constricted to a shorter period does not mean that there won’t be more
payments made to water providers and people in the future. There are still more than 3,000
unsettled claims in South Carolina regarding PFAS contamination.?*” This does not
account for the more than 5,000 parties bringing claims nationwide for personal injury.?*3
With these unsettled claims, payments will likely be made for a longer period of time—
only the difference will be that there are multiple lawsuits instead of an all-encompassing
settlement.

This raises another reason why the 3M PFAS Settlement is an improvement
compared to the Tobacco Settlement: the Settlement gives the money directly to the cause.
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In this case, the money goes straight to the water providers who will test and clean their
waters.?3? This direct payment aspect was missing with the Tobacco Settlement, where the
States were a middleman between tobacco companies’ funds and programs to reduce teen
smoking. It is true that the Tobacco Settlement has less direct payment compared to paying
water providers to test and clean water in the 3M PFAS Settlement. However, the States
had too much flexibility and could have given the money to the organizations and advocacy
groups involved with discouraging teen smoking.

With the Tobacco Settlement, the States not only lost their money through
securitization, but also ended up spending their money on things other than reducing
tobacco use.?*® As mentioned earlier, for every dollar of the Settlement money, less than
two cents went to the fulfilling the purpose of the Settlement.?*! Having the 3M Settlement
give the money directly to the water providers will significantly reduce, if not prevent,
money from being used for non-settlement purposes. The 3M PFAS Settlement could be
more direct with having money also go to people affected by exposure. However, it does a
better job that the Tobacco Settlement in narrowing the payment to water providers to let
them test and clean the water sources to prevent further harm.

3. Companies Unable to Pay

Another strength in the way the 3M PFAS Settlement builds on the Tobacco
Settlement is the bankruptcy provision, which ensures that 3M will not avoid paying the
water providers. The specifics between the two provisions are different; in the Tobacco
Settlement, companies must have paid 75% of their respective allocated shares before no
longer paying (but still lose liability protection for future lawsuits),>*?> whereas in the PFAS
Settlement, 3M cannot file for bankruptcy and must pay the amount on time.?** Regardless
of the nuanced differences, the bottom line is to get the companies to pay all or most of
their shares. Given the fact that tobacco manufacturers can continue paying for the
settlement after 26 years and over $150 billion in payment,?** the bankruptcy provision has
been helpful in preventing tobacco companies from avoiding payment.

In fact, the 3M PFAS Settlement in some ways is stricter with this provision than
the Master Tobacco Settlement because 3M is not protected from other lawsuits related to
PFAS contamination through the Contribution and Indemnity provision.?*> This was a
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major point raised by the Attorneys General before the preliminary approval of the
settlement.?*® The prior draft would have barred the parties from bringing in the suit for
additional harm done by the company (e.g., health costs from contamination, further
investment for water suppliers).?*” Having this provision will allow more people to make
claims against companies polluting water source.

4. The 3M PFAS Settlement’s Weaknesses and Future Solutions

The biggest weakness with the 3M Settlement is that the money is far from enough
for completely clearing PFAS from the country’s water supply.?*® Furthermore, there is the
additional cost of the health consequences of exposure, requiring another layer of payment
which the Settlement cannot provide. The Tobacco Settlement’s arguably biggest strength
is the large sum of money that was given to each state. Sure, much of the money was used
for other projects and programs. Yet, that sheer amount of money over the few decades
had, at the very least, some impact in reducing the amount of smoking nationwide.?* If
more settlements follow from lawsuits against other chemical manufacturing companies,
and these settlements maintain focused provisions like the current 3M Settlement does,
there will be an even greater reduction in the amount of PFAS in drinking water.

Currently, there have only been a few manufacturers that have settled.?*® This is
similar to the early phases of the Tobacco Settlement, where only a handful of companies
were in the settlement.?>! By the end of the Tobacco Settlement, there were a total of 45
companies paying the States.?>? Although regulations and testing on PFAS have only just
begun, more information and certainty on how harmful the spread of PFAS is will likely
result in more lawsuits and settlements. Americans should expect a similar or larger
settlement to follow in the coming years after the 3M Settlement.

Furthermore, it is important to consider how future settlements will handle its
companies going bankrupt or falling behind on payments. The current 3M Settlement is
stringent about the company having to continue paying. However, it seems like this
provision may not be applied to multiple companies, especially if multiple companies go
out of business from the large payments that they would have to make. The settlements in
the future can adopt a similar bankruptcy provision as the Tobacco Settlement which has
been effective. This would allow companies who can no longer pay to stop paying after
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reaching a certain amount, while allowing companies to be sued in the future if they
continue polluting drinking water with PFAS. Furthermore, there will be questions
regarding how long payment will take place because manufacturers would not continue
producing PFAS like the tobacco manufacturers continue producing cigarettes.

IV. CONCLUSION

PFAS is an issue that has been gaining attention for its health consequences and
predominance in manufacturing—so much so that 3M and water providers around the
country have preliminarily agreed upon a settlement of over $10 billion. This Settlement
has received comparisons to the Tobacco Master Settlement and for good reason: both are
multi-billion-dollar settlements with the purpose of addressing a major health issue.
However, both can be compared to determine whether the 3M PFAS Settlement will be
effective in reaching its goals. The 3M Settlement has made significant improvements from
the Tobacco Master Settlement with provisions on how the settlement money must be spent
and how to keep 3M on the hook to continue paying, although it may be trickier to avoid
having all companies not pay if they declare bankruptcy. Addressing the issue of PFAS
contamination, however, all depends on the fact that the 3M Settlement itself will not be
the only other settlement regarding PFAS exposure, as the settlement falls short of paying
for the costs of cleaning up all the water supplies exposed to PFAS in amounts violating
the EPA guidelines. With the numerous lawsuits coming up against other chemical
manufacturing company because of PFAS in their products, another major settlement is
inevitable.





